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FINAL ORDER

I. Introduction
A hearing was held on December 27, 2011, on Petitioner Jessie Pettaway-Brooks’s claim that Respondents have improperly awarded vending facility # 2 to Richard Williams and not to Ms. Pettaway-Brooks, under the Randolph Sheppard Vending Facility Program (“RSVFP”).  

For the following reasons, I conclude that Respondents have properly followed their policy in awarding only one vending facility per vendor per Call Down.  On this basis, Respondents properly awarded Ms. Pettaway-Brooks only her primary facility #74, and not satellite facility # 2.

II. Procedural History
On November 21, 2011, Ms. Pettaway-Brooks filed a request for hearing involving the RSVFP, administered by Respondent District of Columbia Department on Disability Services – Rehabilitation Services Administration (“DDS”).  Ms. Pettaway-Brooks also requested an immediate stay of the close-out of her vending facility # 2 while her hearing request was pending.

By Order dated November 21, 2011, I granted Ms. Pettaway-Brooks’s request for a stay, and scheduled a status conference for December 1, 2011 at 1:00 PM and a hearing for December 12, 2011 at 1:00 PM.  The Order also set a deadline of November 28, 2011 for both parties to submit briefs as to whether I had authority to issue the stay.  Both parties submitted timely briefs on this issue.
The status conference was held as scheduled on December 1, 2011.  Ms. Pettaway-Brooks appeared on her own behalf.  Andrew Reese, Esq., appeared on behalf of Respondent DDS.
At the status conference, Respondent DDS withdrew its opposition to the stay because the other affected vendor, Richard Williams, did not object to it.  Respondent provided the address for Mr. Williams, so that notice of the hearing could be mailed to him.  Ms. Pettaway-Brooks did not object to an order permitting Mr. Williams to participate in the hearing.

The parties agreed to a deadline of December 8, 2011 for: (1) the Promotion and Transfer Committee, which made the decision on the award of vending facilities, to move to intervene as a party; (2) the entry of appearance by an attorney for any party; and (3) the parties to file disclosures of their witnesses and exhibits.  

On December 2, 2011, I issued an Order After Status Conference, setting forth these deadlines.
The hearing date was continued twice for Ms. Pettaway-Brooks to retain an attorney.  On December 7, 2011, Steven J. Williams, Esq., entered his appearance on behalf of Ms. Pettaway-Brooks.

The evidentiary hearing was held on December 27, 2011.  Mr. Williams appeared on behalf of Ms. Pettaway-Brooks.  Mr. Reese appeared on behalf of Respondent DDS.  Billie Ruth Schlank, Co-Coordinator of the Blind Vendors Committee and Chairperson of the Promotion and Transfer Committee, appeared on behalf of the Promotion and Transfer Committee.  See OAH Rule 2835.6 (an officer may appear on behalf of a legal entity before OAH).

The Promotion and Transfer Committee moved to intervene as a party co-Respondent, along with DDS.  OAH Rule 2816.1.  Neither DDS nor Ms. Pettaway-Brooks objected to this motion, and the motion was granted.

Mr. Richard Williams did not appear for the hearing.  He did not file any requests with OAH prior to the hearing.

The following witnesses testified: Tiffani Harris-Davis, Vending Facility Program Manager; Heather Thorne, Financial Service Technician; Ms. Schlank; and Ms. Pettaway-Brooks.

The following documents were admitted into evidence:

Petitioner’s Exhibit (“PX”) 100 -
Ms. Pettaway-Brooks’s hearing request, dated November 20, 2011.

PX 101 -
Notice of Call-Down Results, dated October 14, 2011.

PX 102 -
Notice of Call-Down Results, dated August 5, 2011.

PX 103 -
Six Month Evaluation Ranking Sort, dated April 20, 2011.

PX 104 -
Satellite Facility Policy, approved November 6, 2008.
Respondent’s Exhibit (“RX”) 200 -
Six Month Evaluation Ranking Sort, dated September 12, 2011.

RX 201 -
Call-Down List of Bids by Facility, dated September 26, 2011.

RX 202 -
Call-Down List of Bids by Vendor, dated September 26, 2011.

RX 203 -
Corrected Call-Down Results, dated September 26, 2011.
Based on the testimony of the witnesses, my evaluation of their credibility, and the exhibits admitted into evidence, I now make the following findings of fact and conclusions of law.

III. Findings of Fact

A. The RSVFP
Respondent DDS administers the RSVFP in the District.  The purpose for the RSVFP is to provide opportunities for blind persons to operate vending facilities in federal buildings and other structures.

The various vending facilities are given numbers.  Each eligible vendor may seek to have a primary vending facility, and one or more satellite vending facilities.

B. The Promotion and Transfer Committee, and Procedures for Call Down
DDS has delegated to the Promotion and Transfer Committee, authority to make decisions on the award of vacant facilities to participants in the RSVFP.  At all times relevant to this case, the Promotion and Transfer Committee has consisted of three voting members, one appointed by the Committee of Blind Vendors, one appointed by DDS, and one appointed as a community member.
The Promotion and Transfer Committee has promulgated its Satellite Facility Policy, PX 104, which provides in pertinent part:

All Satellite facility decisions will require formal review and approval from the Promotion and Transfer Committee (P&T).  In order to increase opportunities for remunerative employment, preference will first be given to those eligible licensed vendors who do not currently operate a satellite facility, and second to those eligible licensed vendors who operate one satellite facility.  This will be known as the First Preference Rule (FPR) and the Second Preference Rule (SPR).  The first right of refusal to a satellite bid in the Call Down process will comply with these preference rules.
*
*
*

Any remaining satellite locations not won by the FPR or SPR will be available to all eligible licensed blind vendors.  Prior to the location being awarded to the vendor, all facility decisions shall be reviewed by the P&T Committee for approval.  This Satellite Policy will conform to the provisions of the Promotion and Transfer procedures and all other applicable District and Federal regulations and law.

Since 2008, the Promotion and Transfer Committee has applied another policy, which is not part of its written policy: only one vending facility will be awarded to a vendor during a specific Call Down.  The reasons for this unwritten policy are that: (1) in 2008, the Promotion and Transfer Committee accidently awarded two vending facilities to a vendor who had some serious management problems; and (2) the policy promotes the goal of spreading vending opportunities to more vendors.
When a Call Down is scheduled, the Promotion and Transfer Committee identifies facilities that are vacant, either because the vendor is no longer available or the vendor has released the facility.  The Promotion and Transfer Committee then invites all eligible licensed vendors to bid on the vacant facilities.  The vendor must select one facility as a primary facility (if the vendor does not have a primary facility), and the other facilities are designated as satellite facilities.

Every six months, the Promotion and Transfer Committee also issues a list of vendors who are ranked in order of preference, based on two factors: Seniority; and Management Performance.

After the vendors have submitted their bids, the Promotion and Transfer Committee compiles a list of the bids by facility.  The list for each facility lists the vendors who requested the facility as a primary facility, in descending order of rank, and then the vendors who requested the facility as a satellite facility, in descending order of rank.

The Promotion and Transfer Committee generally awards the facility as a primary facility first, if the highest ranking vendor does not have a primary facility.  If there are no primary facility bids, the Promotion and Transfer Committee generally awards the facility to the highest ranking vendor, if the selected vendor accepts the facility and is qualified.  The Promotion and Transfer Committee sometimes passes over a vendor if the vendor is known to have management problems.  The Promotion and Transfer Committee only awards one facility per vendor per Call Down.

This is the procedure that was applied to the September 26, 2011 Call Down.

C. Ms. Pettaway-Brooks’s Vending Facilities
Ms. Pettaway-Brooks is an eligible vendor who has participated in the RSVFP since 1972.  In the recent past, prior to September 2011, Ms. Pettaway-Brooks has operated three facilities: primary facility # 74; and satellite facilities # 2 and # 8.

Facility # 74, a convenience store, is located at Bolling Air Force Base.  Facility # 2, also a convenience store, is located at the U.S. Post Office at L’Enfant Plaza.  The record does not show where facility # 8 is located, but facility # 8 is not the subject of this case. 

As part of her business in operating the convenience store at primary facility # 74, Ms. Pettaway-Brooks was awarded the first RSVFP contract to operate lottery machines for the DC Lottery Commission.  Ms. Pettaway-Brooks was responsible for a lottery machine onsite at facility # 74, and three machines located offsite.  One was at the DC Convention Center and two were at the Nationals Stadium.

In the summer of 2011, Ms. Pettaway-Brooks decided to release all three of her facilities and to bid on one primary facility, # 72.  She notified the Promotion and Transfer Committee in July and September 2011 of her decision to release the three facilities.

In September 2011, after Ms. Pettaway-Brooks had released all three facilities, she decided on a different course.  She learned that the DC Lottery Commission claimed that she owed them approximately $30,000 in money receipts or lottery tickets.  This debt occurred because Ms. Pettaway-Brooks was paying her weekly bill as charged by the DC Lottery Commission, but she did not realize she also had to inventory her tickets and receipts, even though three of the lottery machines were located offsite.  If Ms. Pettaway-Brooks released vending facility # 74, the DC Lottery Commission would seek immediate payment of the debt in full, but if Ms. Pettaway-Brooks continued to manage # 74, the DC Lottery Commission would give her additional time to pay the amounts owed.  Since then, Ms. Pettaway-Brooks has changed her accounting practices to keep her debt to the DC Lottery Commission current.

Based on this situation, Ms. Pettaway-Brooks decided she wanted to keep facility # 74 as her primary facility, and also to keep facility # 2 as her only satellite.  By this time, she had already committed to releasing these facilities, and she was required to rebid on them.
At the September 26, 2011 Call Down, Ms. Pettaway-Brooks bid on primary facility # 74 and satellite facility # 2.  She released and did not bid on satellite facility # 8.

D. The September 26, 2011 Call Down
As of September 2011, the Promotion and Transfer Committee ranked Ms. Pettaway-Brooks number three among all vendors, based on seniority and management performance.  RX 200.  Ms. Pettaway-Brooks ranked third in seniority, and had a perfect score of 40 on management performance.
Ms. Pettaway-Brooks was awarded primary facility # 74, as she had requested.

With regard to facility # 2, eight people bid on the facility but only as a satellite facility.  The Promotion and Transfer Committee ranked the bidders in the following order:

1. Ms. Pettaway-Brooks

2. Billie Ruth Schlank

3. Fasil Tzehaye

4. Sharron Folk

5. Richard Williams

6. Daniel Propheter

7. Eunice Myles

8. Kenneth Smith

RX 201.
The Promotion and Transfer Committee passed over Ms. Pettaway-Brooks because she had already been awarded one facility during this Call Down.  The Committee passed over Ms. Schlank and Ms. Tzehaye because they declined the facility.  The Committee passed over Ms. Folk because she did not have a primary facility and therefore was not eligible for a satellite facility.
The Promotion and Transfer Committee awarded satellite facility # 2 to Mr. Williams because this was his first awarded facility during this Call Down.

Mr. Williams was ranked lower than Ms. Pettaway-Brooks on the seniority and management performance scale.  He already had been granted a primary and a satellite facility, so this facility was his third.
IV. Conclusions of Law
The sole issue in this case is whether Respondents DDS and the Promotion and Transfer Committee properly awarded satellite vending facility # 2 to a vendor ranking lower on the eligibility scale than Ms. Pettaway-Brooks, because Ms. Pettaway-Brooks had already received one vending facility during the September 26, 2011 Call Down.

For the following reasons, I conclude that the Promotion and Transfer Committee properly exercised its discretion to grant only one facility to a vendor for this Call Down, even though Ms. Pettaway-Brooks interprets the Call Down policy differently.  Ms. Pettaway-Brooks must wait for the next Call Down to obtain a satellite vending facility.
A. Federal and District Law Require Uniform Standards
The RSVFP, codified at 20 U.S.C. §§ 107 et seq., was established to provide opportunities for blind persons to operate vending facilities on any federal property.  § 107(a).  The federal law requires state agencies, including the District’s DDS, to provide a hearing process for blind licensees who are aggrieved with any action arising from the operation or administration of the vending facility program. § 107d-1(a).

The District’s administration of promotion and transfer of vendors is governed by 29 DCMR 207 and 208.  The key requirements of this program are that the decisions must be issued fairly and pursuant to uniform standards.

29 DCMR 207.1 requires DDS, with the active participation of the Committee of Blind Vendors, to establish a uniform system applied to all vacancies in the program.

Eligibility for promotion and transfer is governed by a point system which determines the ranking of all licensed vendors.  § 207.2.  Rating points are assigned based on seniority and performance.  § 207.3.  The rankings are issued every six months, § 207.11, based on a fixed formula for seniority, § 207.10, and a rating of up to 40 points for performance.  § 207.12.
The general rule states: “When a vending facility vacancy occurs, the vendor with the highest number of rating points shall be offered the opportunity to transfer to the vacant facility. If that vendor declines, the transfer shall be offered to the next highest ranked vendor.  This process shall continue until the vacancy is filled.” § 207.4.
The regulations permit exceptions to the general rule if an eligible vendor declines the facility within 48 hours, § 207.5, or on a temporary basis if the vendor is determined to have “serious management problems which prevent a vendor from operating in an acceptable manner.” § 207.6. 

B. The Promotion and Transfer Committee Has Promulgated Uniform Standards
DDS has assigned responsibility for promotion and transfer decisions and rankings to the Promotion and Transfer Committee.  § 208.1.

As set forth in the Findings of Fact, the Promotion and Transfer Committee has issued a Satellite Facility Policy.  PX 105.  This Policy is at the center of this dispute.

The key provision of the policy states, “In order to increase opportunities for remunerative employment, preference will first be given to those eligible licensed vendors who do not currently operate a satellite facility, and second to those eligible licensed vendors who operate one satellite facility… The first right of refusal to a satellite bid in the Call Down process will comply with these preference rules.”
There is another policy that is not included in the regulations or written policy: The Promotion and Transfer Committee will only award one facility to a vendor per Call Down.

According to Heather Thorne, who served on the Promotion and Transfer Committee when the decision in this case was issued, there are two reasons for this unwritten policy:  First, the Promotion and Transfer Committee awarded two satellite facilities to a vendor in 2008, and that vendor exhibited management problems operating the two facilities; and Second, the new rule promotes the distribution of vending opportunities to more vendors.

Ms. Pettaway-Brooks asserted that she had never heard of this unwritten policy, even though she has served on the Committee of Blind Vendors for several terms in the past.  However, Ms. Pettaway-Brooks did not serve on the Committee of Blind Vendors after 2008, when the Promotion and Transfer Committee applied this new policy.  I have found that the Promotion and Transfer Committee has applied this new policy uniformly since 2008, based on the credible testimony of Ms. Thorne and Ms. Schlank.
C. The Unwritten Policy is Legally Sufficient and Promotes Uniformity and Fairness
The key inquiry is whether the Promotion and Transfer Committee has applied a policy that is legally sufficient and that is consistent with the purposes of the RSVFP.  
Because the new policy is calculated to spread vending opportunities to as many licensed vendors as possible, a purpose promoted by the RSVFP, I conclude that Respondents have committed no error in applying the new policy.

Further, I conclude that Respondents may rely upon the unwritten policy even if it is not published, since this policy is in harmony with 29 DCMR 207 and with the Satellite Facility Policy (with the stated purpose “to increase opportunities for remunerative employment”), and since the unwritten policy fills the gap left by the absence of any provision dealing with multiple bids by a single vendor.
Ms. Pettaway-Brooks argues that Respondents have improperly applied this unwritten policy, for four reasons:
(1) Respondents are required to maintain uniform standards for awarding promotion and transfer of vacant facilities.  Those standards are contained in 29 DCMR 207, and in the Satellite Facility Policy, PX 104.  Any deviation from those policies renders the program arbitrary.
(2) Ms. Pettaway-Brooks has already been operating facility # 2, and a requirement that she close out this facility works a hardship upon her.

(3) The Promotion and Transfer Committee failed to take into account the fact that the successful vendor, Mr. Williams, already was operating one primary facility and one satellite facility.

(4) Ms. Pettaway-Brooks suspects that the Promotion and Transfer Committee operated under a personal bias against her.
While Ms. Pettaway-Brooks expresses some valid concerns, ultimately I conclude that I must defer to the policies of the Promotion and Transfer Committee, which are rationally based and which promote the purposes of the RSVFP.

First, I disagree with Ms. Pettaway-Brooks that a policy can only be rationally-based if it is in writing and published.  

The fact that this policy is not published does not render it arbitrary.  If the Promotion and Transfer Committee had not employed this policy, then a vendor having senior ranking would have the right of first refusal to every vending opportunity to which the vendor bid, no matter how many other vendors applied for the various opportunities.  The new policy promotes the value of increasing vending opportunities for blind persons, as stated in the RSVFP, 20 U.S.C. § 107(a).
Second, although Ms. Pettaway-Brooks is currently operating facility # 2, she did notify the Promotion and Transfer Committee that she was releasing this facility.  She was aware that she would have to inventory out her former facility.

Third, while it is true that Mr. Williams is operating two facilities, the Promotion and Transfer Committee has uniformly applied its new rule to Mr. Williams and to Ms. Pettaway-Brooks by offering one facility to each of them.  Ms. Pettaway-Brooks did receive the most critical facility, # 74, which had the Lottery concession.
Fourth, while Ms. Pettaway-Brooks said has she experienced trouble with individuals on the Promotion and Transfer Committee in the past, I disagree with her suggestion that this was an arbitrary policy devised for use against her.  Again, the policy appears to be calculated to spread opportunities to all licensed vendors.  I found the testimony of Ms. Thorne and Ms. Schlank credible, that this rule has been applied uniformly since 2008.

Finally, I must address DDS’s argument that the policies of the Promotion and Transfer Committee are final and unreviewable.  I disagree.  The RSVFP requires Respondents to provide a hearing and review process as to any action taken with regard to the program.

Respondents cite the decision in Charlie Davis v. DDS-RSA, OAH Case No. 2011-DDS-00001 (Interim Order, June 17, 2011), as authority for the proposition that the decisions of the Promotion and Transfer Committee are final.  In that case, this administrative court held only that decisions on the rankings of vendors are final, as stated in 29 DCMR 208.7.  No final order has been issued in that case.
In this case, the rankings of Ms. Pettaway-Brooks and Mr. Williams are not at issue.  Indeed, Ms. Pettaway-Brooks is relying on the rankings to support her argument that she should be offered facility # 2.

The basis for my decision in this case is that the Promotion and Transfer Committee has relied upon an unwritten policy that nevertheless promotes the purposes of the RSVFP and that creates a uniform standard that seeks to be fair to all licensed vendors.

For all these reasons, I must affirm Respondents’ September 16, 2011 decision to award satellite facility # 2 to Mr. Williams, and not to Ms. Pettaway-Brooks.
V. Order
Therefore, it is, this 28th day of December, 2011:

ORDERED, that Respondents’ September 16, 2011 decision to award satellite facility # 2 to Richard Williams, and not to Jessie Pettaway-Brooks, is AFFIRMED; and it is further   

ORDERED, that any party may appeal this Order by following the instructions below.
________/s/_____________
Paul B. Handy

Administrative Law Judge
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